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BEFORE THE CIVIL JUDGE:::UDALGURI:::ASSAM 

        Present:  Mr. R Lal, AJS 

    Title Suit No: 05 of 2013 

      Mrs. Manika Dutta 

      Vs 

              Sri Dipen Dutta 

 

Date of Argument: 23.11.2016 

   Date of Judgment: 22.12.2016 

   Advocate for Plaintiff: B. Baruah 

   Advocate for Defendant: R. Singh 

   Cases referred: 

         JUDGMENT: 

1.  The suit  at hand has been init iated by Manika Dutta against 

Dipen Dutta (defendant No. 1) and Shymlal Rabidas (defendant 

No.2) seeking a declaration of right t i t le interes t over the 

schedule A land measuring 4 bigha 2 katta 10 l eches under 

Dag No.458 periodic Patta No.16 of No.2 Borangijul i v i l lage 

under Sekhar Mouza at Dimakuchi. The plaintiff has claimed 

that the small tea garden was situated on the suit land and 

according to the plaint iff the tea garden was owned and 

possessed by plaintiff ’s  husband Gagan Dutta.  It is the case of 

the plaint iff that in the year 1988 Gagan Dutta established the 

tea garden on the suit land under the name and style M/S 

Dutta Enterprise and cu lt ivated about 8,000 (eight thousands) 

number of tea bushes thereon. The plaint iff disclosed that 

Gagan Dutta died in January 2006 leaving behind the plaint iff 

as his only heir and it is the case of the plainti ff that 

thereafter her name was mutated in the  revenue record by 

right of inheritance and patta was also issued to her.   
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2.  A careful reading of the plaint disclosed that earning from the 

tea garden was about Rs.100,000/- per year. The plaintiff has  

asserted that she had asked Dipen Dutta (defendant No.1), 

who is her brother-in-law, to manage the tea garden and 

thereafter since February 2006 the defendant started managing 

the tea garden. It  is the case of the plaintiff that the 

defendant No.1 however refused to give any accounts and also 

did not give any profit from the tea garden to the plaintiff and 

as a result the relat ionship between the part ies got strained. 

In fact defendant No.1 f i led the case u/S 107 Cr  PC before the 

learned Executive Magistrate but the same was dropped by the 

learned Executive Magistrate on 26.08.2011. The plainti ff has 

gone on to disclose the income of the defendant No.1 from the 

suit property and has quantif ied the income at Rs.1,11,435/- 

per annum and has sought mense profit  of Rs.2,22,870/ - from 

the defendant from the loss sustained in the year 2011 and 

2012. The plainti ff has submitted that as the defendant has 

refused to acknowledge the tit le of the plaint iff and as he 

refused to hand back the possession she had fi led this case 

seeking declaration of right and tit le recovery of possession 

and other consequential rel iefs . Plainti ff has special ly sought 

for the mense profit of Rs.2,22,870/ -.  

 

3.  Upon institution of suit, summons had been issued upon the 

defendant who appeared and fi led written statement. The 

defendant took the stand that Shymlal Rabidas is the owner, 

possessor and pattadar of the schedule  A land. The defendant 

No.1 further submitted that it was Shymlal Rabidas who have 

cult ivated a small tea garden and planted around 9,000 (nine 

thousands) tea bushes in the plot of  land under dispute. The 

defendant No.1 took plea that he and his de ceased brother 

(Gagan Dutta) used to purchase tea leaves from Shymlal 

Rabidas and sell the same at Athorighat tea estate. In other 

words the defendant No.1 took the stand that neither he nor 
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the plaintiff had any right over the schedule  A land and 

according to him the suit property belonged to one Shymlal 

Rabidas.  

 

4.  The defendant No.1 had stated in his written statement that at 

first Abantan Patta and subsequently Annual Patta was issued 

in the name of Shymlal Rabidas by the revenue authority. In 

1987 periodic patta was issued to the said Shymlal Rabidas and 

thereafter the tea garden was established on the land with 

about 9,000 (nine thousands) tea bushes. It is the case of 

defendant No.1 that the suit  property l ies under the Tribal Belt  

and the plainti ff No.1 or her deceased husband being high 

caste Hindus are not ent it led to any right on such land. The 

defendant No.1 has stated that as per order of the SDC, 

periodic patta was issued to Shymlal Rabidas in 1987 and it 

has also been contended that for transfer of land to Gagan 

Dutta there has to be permission from the Deputy 

Commissioner and there has to be also a Dali l/Deed. In the 

absence of both i.e the Dal i l as well as the permission from 

DC, so reads the written statement, there can be no inference 

of transfer of property from Shymlal Rabidas to Gagan Dutta.  

In this context, the defendant has also stated that Gagan 

Dutta migrated from Nalbari district after the creation of the 

Tribal Belt and that Gagan Dutta was a high caste Hindu and 

therefore was not entit led to hold land in the Tribal Belt.  One 

more important aspect that needs mentioned here is that the 

defendant has challenged the description of the suit land and 

according to the defendant No.1 the tea garden consist of two 

parts intervened by a road in between.  

 

5.  Record discloses that on the basis of the relevant pleadings my 

learned predecessor framed, vide order dated 26.07.2013, as 

many as 8 (eight) issues which were as follows:- 
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i)  Whether there is any cause of action?  

i i)  Whether the suit is maintainable?  

i i i)  Whether the suit  has been properly stamped and properly 

valued? 

iv)  Whether the suit is bad for non-Joinder of necessary party?  

v)    Whether the plaint iff  has r ight, t it le and interest over the  

suit land? 

vi)  Whether the plainti ff is entit led to decree of declarati on and 

also for recovery of mense profit?  

vi i)  Whether the plainti ff is entit led to the rel ief as prayed for?  

vi i i)  To what rel ief(s) the parties are ent it le to?  

 

6.  On 24.07.2014 Shymlal Rabidas f i led a petit ion under Order 1 

Rule 10(2) CPC for his implement as defendant No.2. This 

court vide order dated 28.08.2014 allowed the petit ion and 

impleaded Shymlal Rabidas as defendant No.2. At that t ime 

opportunity was given to fi le written statment to Shymlal  

Rabidas and he accordingly f i led the WS along with counter 

claim. Once counter claim was fi led , plaintiff was given 

opportunity to fi le reply to counter claim vide order dated 

30.09.2014.  The plainti ff has fi led reply to the counter claim. 

Subsequently, the plainti ff moved a pet it ion for amendment of 

the plaint and by order dated 11.02.2015 the amendment was 

allowed.  Taking note of the development including the 

implement of defendant No.2 and the fi l l ing of the counter 

claim etc. this court by order dated  17.06.2015 has framed 

eleven (11) addit ional issues. These issues are as follows: - 

 

ix)  Whether the plaintiff has suppressed material facts in the 

original plaint fi led and if so whether the plaint iff is not 

entit led to any rel ief from a Court of law and equi ty? 

x)  Whether the suit  property is properly described or not in 

the plaint?  

xi)  Whether the defendant No.2 was a chowkidar (care taker) 

of the suit property under the plaint iff?  
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xii)  Whether the defendant No.2 is i l legal ly occupying the 

suit property and is l iable to  be evicted there from? 

xii i)  Whether schedule A property fal ls under the Tribal Belt  

as defined under Chapter X of ALRR?  

xiv)  Whether the plainti ff or her husband is not entit led to 

any transfer in their favour of any landed property in the 

tribal belt?  

xv)  Whether transfer of property in Tribal belt even by 

exchange requires permission from the competent 

authority? 

xvi)  Whether entry in the citha of the name of the plainti ff ’s 

husband confers r ight and tit le in his favour?  

xvii)  Whether for exchange of property, registrat ion of the 

document is mandatory? 

xvii i)  Whether the defendant No.2 is ent it led to a declaration 

of right and tit le and also for injunct ion in his favour?  

xix)  To what rel ief the parties are entit led to?  

 

7.  In other words this Court now has to adjudicate on nineteen 

(19) issues referred to above out of which issues numbered vii i  

and xix are one and the same. While adjudicating the issues I 

have taken note necessari ly of the plaint, the written 

statement, the counter claim and the reply to the counter. Th e 

evidence of both parties  has been considered. In that 

background I now proceed to decide the issues referred to 

above.  

 

8.  Issue No. i: The plaint iff has asserted her right over suit 

property and plaint discloses infraction of r ight  by the 

defendant. The suit  has been fi led asserti ng the right and 

claiming legal remedy. In that view of the matter there is no 

doubt that there is cause of act ion for fi l l ing the suit.   

 

9.  Issues No. ii, iii & iv  The burden of proof is upon the 

defendant to show that the suit is not maintainable. No serio us 
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attempt has been made by either the defendant No.1 or 

defendant No.2 on this score and infact no argument has been 

advanced on these issues by the defendant. Issue No. 2,3 & 4 

is therefore decided in favour of the plaintiff.   

 

10.  Issues No.v, vi, vii , xiii, xiv, xv, xvi & xvii:  These issues 

deals with the right t it le or interest over the suit property  and 

hence are taken up together for decision. The plainti ff has 

claimed that the suit property originally belonged to Shymlal 

Rabidas and in 1987/1988 there was exchange of land and 

through exchange Gagan Dut ta became the owner of schedule  

A land. Manika Dutta, the plainti ff ,  has given evidence in 

aff idavit on 06.12.2013. Thereafter, when defendant No.2 

entered as co-defendant, the circumstances were changed and 

an addit ional affidavit was fi led by the witness on 29.05.2015.  

 

11.  It is relevant to point out that PW1 has admitted in her cross 

examinat ion that she has not submitted any documents 

regarding detai ls of the land which was allegedly exchanged 

with Shyamlal Ravi Das. In this context I may also point out 

that the lat Mandal in his testimony has stated that citha 

record does not disclose any details of the exchange of land. 

In other words the plea taken by the plaint iff that there was 

exchange of land is vague and not supported by documents.  

 

12.  That apart, Sect ion 118 of the Transfer of Property Act lays 

down in very clear language that whenever there is exchange 

of property there has to be a registered deed recognizing the 

exchange. In the instant case, no such deed or dal i l has been 

placed before the Court. The plaint iff , in fact, admits that 

there was no dali l and no registration. In that view of the 

matter they can be no doubt that the al leged exchange of the 

property is not a valid exchange and thereby cannot be 

recognized by this Court of law for the purpose of declaration 

of right over the property.  
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13.  It is not disputed that the suit property fal ls under the tribal 

belt. Chapter 10 of the Land Revenue Regulation Act lays down 

that for any transfer of property in the tribal belt, permission 

from the competent authority is mandatory. The plaint iff has 

no-where pleaded and has not led any evidence to show that 

he belongs to the protected class within the meaning of the 

Chapter X and that in view of the matter requirement of 

permission from the authority for acquiring property was and 

remains an absolute necessary. As no such documents showing 

grant of permission has been submitted in this Court, I hold 

that any subsequent documents recognizing his right of the 

plaint iff over the property is defective. Hence, this Court 

cannot declare right and/or t it le over the property of the 

plaint iff. In the result , I hold as follows: - 

The plaintiff has not shown that her husband has been 

l iving in the tr ibal belt s ince 1950  or before. The plaint iff 

has not shown that her deceased husband belonged to the 

protected class. In such circumstance the permission from 

the authority was mandatory for transfer of land in the 

tribal belt. But no such permission was obtained. Moreover 

exchange of property without execut ing a registered deed 

cannot be recognized by a Court of law and therefore I 

conclude that the plainti ff has not been able to prove her 

right, t it le or interest over the suit property.  

 

14.  Thus, I hold that plainti ff is not entit led to any rel ief from this 

Court and so is decided the issues under consideration.   

15.  Counter Claim: The relevant issues are whether the defendant 

no. 2 (counter claimant) has r ight and tit le over the suit  

property and whether the defendant No. 2 is in possession 

over the property. What needs to be stated at the outset is 

that for al l practical purpose the counter claim is the plaint. 
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The counter claimant seeks some rel ief from the Court of law. 

Sections 101 & 102 of the Evidence Act would mandate that 

the counter claimant has to prove his case and he has to stand 

on the merit of his own case independent of the weakness of 

the case of the other side.  

16.  Here, the counter claimant examined himself as DW2. In his 

cross examinat ion DW2 could not answer any que stion 

regarding the suit property.  He has also fai led to prove the 

abantan patta and grant of annual patta to his father. No 

revenue paying receipt has been exhibited. DW2 could not 

answer as to in whose name the jamabandi record over the 

suit property ex ist.  He could not also state that as to who had 

planted the tree bushes. DW2 also did not furnish the caste 

certif icate of his father. It also came out that he has not 

submitted the patta document in the name of his father. He 

also could not tel l anything  about the content of the WS and 

counter claim fi led by his father.  

17.  From his evidence it appears that DW2 has been tutored by 

Deben Dutta (defendant No. 1) and it appears that DW2 is not 

knowing anything relat ing the suit property. In this case, I 

may place on record that DW2 admitted that he is unaware of 

the content of the wri tten statement f i led by his father. Now, 

when the legal representatives are impleaded in place of a 

deceased party, the legal representat ive enters into the shoes 

of the deceased party (defendant) and he must vouch safe the 

correctness of the pleadings made. But here, the legal 

representative (DW2) admitted his ignorance about the 

pleadings f i led in the form of written statement. I may place 

on record that counter claimant cannot take advantage of the 

weakness of the plainti ff ’s case and it is sett led law that he 

has to stand on his own leg and prove that he is the rightful 

owner and possessor, something which DW2 has fai led to do. 

In that view of the matter, the evidence on record of  the 

counter claimant lead me to hold that counter claimant has not 
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been able to create preponderance of probabil ity in his favour. 

Consequently, I hold that the counter claimant has not been 

able to prove his right t it le over the suit property or his 

possession. The counter claim, therefore, also stands 

dismissed.  

18.  In the result, the suit is dismissed. The counter claim also 

stands dismissed. In the peculiar facts, I am not incl ined to 

impose any cost on either party.  

 

O R D E R   

The suit is dismissed. The counter claim also stands dismissed. 

No cost on either party. Prepare decree accordingly.    

 

Given under my hand and seal of this Court on this the 22nd day of December 

2016 

 

(R. Lal) 
 Civil Judge, Udalguri 

   

 

 

 

 


